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DICKINSON, JUSTICE, FOR THE COURT:

M. Bl MediaCompany wasgranted compensationfor loss, througheminent domain, of itshillboards

and itsleasehold interest in two parcels of red property in DeSoto County it leased from Entergy Sarvice,

Inc. (Entergy), and The Prudentid Insurance Company (Prudentid), respectivdly. Eller dams thet the

compensation awarded by the DeSoto County Specid Court of Eminent Domain wasinadequate and thet



summary judgment for the Missssppi Trangportation Commisson (MTC) should not have been granted.

We dissgree and &firm.

FACTUAL AND PROCEDURAL BACKGROUND

2.  Thisdigoute is more easly understood and resolved by firg esablishing atime line of rdevant

events

September 1, 1994

November 1, 1997

March 7, 2000

March 8, 2000

Bller, through its predecessor-in-interest, Tanner Outdoor, entered into a lease
agreement with Entergy, for the purpose of erecting two outdoor advertisng Sgn
gructures upon the leased premises.

Eller, through its predecessor-in-interest, Tanner, entered into alesse agreement
with Prudentid, for the purpose of erecting one outdoor advertisng Sgn sructure
upon the leased premises.

(DATE OF PRUDENTIAL COMPLAINT) MTC filed its Complart,
seeking to acquirethrough eminent domain, redl property owned by Prudentid, as
wdl asthe leasehald interest and a Sign sructure owned by Eller.

(DATE OF ENTERGY COMPLAINT) MTC filed a Complaint, seeking
to acquirethrough eminent domain, red property owned by Entergy, aswell asthe
leasehold interest and two Sgn structures owned by Eller.

July 10, 2000 The Specid Court of Eminent Domain entered ordersin both the Prudentid and Entergy
metters granting MTC right of immediaetitle and possesson upon the deposit of 85% of
the vaue of the property condemned, as determined by a court gppointed appraiser.

August 1, 2000

August 27, 2001

October 12, 2001

March 1, 2002

(DATE OF POSSESSI ON) MTC deposited the required fundsand took title
to, and possession of, both the Entergy and Prudentid property, induding Eller’s
leesehold interest and Sgn Sructures.

MTC filed a Mation for Patid Summary Judgment in the Prudentid metter
seeking to adjudicate thet the only remaining issueis the determination of the cost
new, less deprediation, of the Sgn Sructures.

MTC filed anearly identicd Mation for Partid Summeary Judgment in the Entergy
métter.

The Specid Court of Eminent Domain entered ordersgranting MTC sMationin
boththe Prudentid and Entergy matters. Specificdly, the court hed thet “the only



remaning issue is the determination of the vadue of a new billboard, less
depreciation, that was acquired as aresult of these procesdings.”

March 28, 2003 The parties dipulated thet the value of each billboard at issue, usng the cost
gpproach, was $57,700.00.

April 1,2003 MTC filedaMationfor Summary Judgment in both actions, requesting the court to st the
amourt of just compensation at $57,700.00 per dgn Sructure (cogt of anew Sgn, less
depreciation).

May 21, 2003 The Spedid Court of Eminent Domain granted both summary judgments

DISCUSSION

183.  Under M.R.C.P. 56, summary judgment should be granted where “the pleadings, depostions,

answers to interrogatories and admissons on file, together with the affidavits if any, show thet thereisno

genuineisse of maerid fact and thet the moving party isentitied to ajudgment asametter of law.” When
reviewing atrid court’ sdecigon “to grant summary judgment, this Court will conduct ade novo review.”

Lamar Corp. v. State Highway Comm’ n, 684 So. 2d 601, 604 (Miss. 1996) (citationsomitted). In

determiningwhether thetria court gppropriatdy granted summary judgment thisCourt reviewsall evidence

“in alight mogt favorable to the non-moving party.” 1d. “[T]he burden of demondrating that no genuine

issue of fact exids is on the moving party. That is, the non-movant should be given the benefit of every

reasonable doubt.” Short v. Columbus Rubber & Gasket Co., 535 So. 2d 61, 64 (Miss. 1988).

4.  Thisgoped of summary judgment presents us with the following issues

(1) Whether thetrid court erred in granting partid summeary judgment;
(2) Whether thetrid court ered initsinterpretation of the leases, and

(3) Whether thetrid court erred in granting summary judgmert.

The reason for the year delay was an intervening application for interlocutory apped to this
Court, which was denied.



Theseissues areinextricably intertwined and, therefore, will be discussad together.
Eminent Domain.
%.  Artide3, Section 17 of the Missssppi Condtitution providesthat “ [p]rivate property shdl not be
taken or damaged for public use, except on due compensation being first made to the owner or owners
thereof, in amanner to be prescribed by law; . . .
6.  Section 43-37-11 of the Missssippi Code Annotated addressesthe condtitutiondly required “ due
compensation” for “sructures,” asfollows
(1) Whereany interest inred property isacquired, anequd interestindl buildings,
gructures, or other improvements located upon the red property o acquired and which
are required to be removed from such red property or which are determined to be
adversdy dfected by the use to which such red property will be put shal be acquired.
(2) For the purpose of determining the just compensation to be paid
for any building, structure or other improvement required to beacquired as
above set forth, such building, structure or other improvement shall be
deemed to be a part of thereal property to be acquired notwithsdanding theright
or obligation of atenant, as againg the owner of any other interest inthered property, to
remove such building or improvemen at the expiration of histerm. The fair market
value which such building, structure or improvement contributesto thefair
mar ket value of thereal property to be acquired, or the fair market value of

such building, structure or improvement for removal fromthereal property,
whichever isthe greater, shall be paid to the tenant therefor.

Miss. Code Ann. 8 43-37-11(1),(2) (Rev. 2000) (emphadsis added).

7.  Hler andyzesthe daute asfollows When red property is acquired through eminent domain, an
adversdy affected Sgn Sructure located on the red property must dso be acquired. The Sgn dructure
cannot be vaued in the abgtract because it is “deemed” to be apart of the red property, notwithstanding
anything to the contrary in any lease between the paties. Thet said, Eller maintains that compensation

under thegaute for the sructureisthe greater of: () the vaduewnhichit contributesto thefair market vaue



of theland; or (b) thefair market value of the sructureitsdf. In effect, says Eller, thefar market vaue of
the Sgn isto be determined asif it were owned by the landowner rether than the tenant.
8.  MTC contends that Miss. Code Ann. § 43-37-11 does not gpply a al, because the leases
terminated by their own terms;, and because Eller contracted away itsright to receive any compensation,
other than the vdue of the sructures. Therefore, saysMTC, Eller isnot entitled to compensation except
for the cost new, less deprediation, of the billboard Sgn Structures.

The Leases.
9.  Bothlease agreementsinissue addressed eminent domain. Paragrgph 14 of the Prudentid Lease
gaes

Inthe event thet dl or apart of the Leased Premisesistaken or condemned for public or
quas-public use under any daute or by the right of eminent domain or, inlieutheredf, dl
or apart of the Leased Premisesis sold to a public or quasi-public body under threet of
condemnetion, this Lease shall terminate asto the part of the Leased Premises 0
taken, condemned or sold on the date possession is tranderred to the condemning
authority. All Rent for such part shal be paid up to dete of trandfer of possesson to the
condemning authority, and all compensation awarded or paid for the taking or
sale in lieu thereof shall belong to and be the sole property of Lessor ad
Lessee dhdl haveno daim againg lessor for the vaue of any unexpired portion of thelease
Tem; provided, however, that Lessee shall be entitled to any award expressly
made to L essee.

(empheasis added).
110. Paragrgph 7 of the Entergy Lease dates

(A) Ifdl or asubdantid part of the Premises Shdl be taken by right of eminent
doman, this Lease shall terminate and the rent and dl other charges which are
TENANT's regponghility shdl be abated during the unexpired portion of this Lease,
effective as of the date when the physical taking of the Premises occurs. . .

(B) TENANT shall not beentitledto any part of the payment or award
for any such taking; provided, however, that TENANT may file a claimfor any
taking of its Outdoor Advertising Signs, trade fixtures or removable persond



property owned by TENANT or moving expenses or damages for cessation or
interruption of TENANT’ s business.

(emphasis added).

Partial Summary Judgment.
f11. Basad onthelanguage of these provisons, and the Satutory language providing for compensation
for gructures MTC filed mationsfor partid summeary judgment, assarting thet the only remainingissuewas
the determination of the cogt new, less deprediation, of the Eller Sgn sructures.
112.  The Specid Court of Eminent Domain entered orders granting both mations for partid summary
judgment. Eller filed mations to reconsider in both matters, and submitted the affidavit of its designated
expert gopraiser, Dr. Rodolfo Aquilar, who opined: “Itismy expert opinion thet the Sgn Sructure a issue
... should be gppraised using the codt, income and sales comparison gpproaches notwithstanding the
eminent domain dausesin the gpplicable lease agreaments”
113.  Thetrid court denied the mationsfor recondderation and affirmed its earlier ruling granting partid
summary judgment. Thisruling by thetrid court isthe crux of Eller’ s goped.
114. Hle doesnat digoute MTC' staking of its Sgn sructures or itsleesehold interest. Rather, Eller
dams thetrid court’ s partia summeary judgment improperly restricted the dlowed va uation method to the
“cost” gpproach.? Hller daims it should have been permitted to present additiond evidence using the
“market datalsdes comparison” gpproach, and the “income’ gpproach to vauation. In support of its
agument, Eller dtesCrocker v. Miss. State Highway Comm’ n, 534 So. 2d 549 (Miss. 1988), where

this Court stated:

The “cost approach” to property valuation is a determination of the cost to replace the
property, less gpplicable depreciation.



We regard it as sattled dogma within the appraisal profession thet fair market vaue is
edablished by reference to what has come to be known as the gppraisa process. That
process mandates careful condderation of not just one but three separate and didtinct
gpproachesto vaue; theincomegpproach, the cost gpproach and themarket dataor sales
comparison goproach (ditations omitted) . . . Indeed, any expresson of vaue soldy by
referenceto but oneof thethreestandard of gpproachesto va ue should generdly betaken
withagran of t.

| d. a553. EllerdsodtesFrierson v. Delta Outdoor, Inc., 794 So. 2d 220 (Miss. 2001), insupport

of itsargument that it should nat have been limited to the cost gpproach vauationmethod. InFrierson,

this Court recognized there are “many different gpproachesto etablishing vaue induding, but not limited
to useof compardivesdes cod, income streams, and acombination of these and various other methods”
Id. & 226. Wefind that Elle’srdiance on Crocker and Frierson ismisplaced.

115.  Crocker involved vauetion of commerdd property taken from the owner. Writing for the court,
Jugtice Robertson, in obiter dictum, properly pointed out thet, in such cases dl three methods of vauation
should be consdered. Crocker, 534 So. 2d & 553.  Cartanly, when gopraising an owner’sinterest in
commerdd proparty, al three methods of va uation could berdevant and ussful and, at aminimum, should
be consdered. Itisdear, however, fromafull reeding of Crocker, that this Court did not hold —nor did
it intend to hold — that dl three methods of vauation must be consdered in evary gopraisa. Thefaly in
such a propogtion is easly gppreciated when one condders the gpprasd of a resdence or a sngle
camdey plot, wheran va uation usng the income gpproach would be not only usdessand irrdevant, but
impossble

116.  Unlikethelandowner in Crocker which owned the commerdid red edtate, Eller istheowner of
a 9gn dructure which was placed on leasad property. The market gpproach would be whally usdess,
ance the market vadue of the billboards could cartainly not exceed the vaue of a new dgn, less

deprecidion. For market valueto exceed replacement cog, there must be some marketablefegturewhich
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causes the increesed vdue.  For ingtance, in the case of a hillboard, thet festure could be location.?
However, Eller’ sleases both terminated pursuant to contractud provisonsagreed to by Eller. Therefore,
snceBller logt itslocations pursuant to its own agreament, any va ue added by locationwould beirrdevant
and inadmissbleinthiscase. Thesetermination redtrictions on thelesse agreament were bargained for and
reflected in the price paid by Eller.

117. InFrierson, DdtaOutdoor, Inc., Sgned afive-year lease of property owned by Ethd Frierson,
for the purpose of erecting billboards. Frierson then decided to erect her own billboards, and she reneged
ontheleasewith Ddta Spesking for the Court, Justice Diaz dated thet Deltacould not establish damages
basad soldy onits own edimate of “the extent towhich [it] wasinjured.” 1d. & 226. Thesefacts, and
our haldingin Frierson, hardly apply here.

118. MTC contendsthat Eller isredtricted to the cost gpproach because thelease terminated by itsown
terms. Therefore, Eller did not havealeasehald interest intheland. In support of itsargument, MTC dites
Cityof Muskegon v. Lipman Inv. Corp., 239 N.W.2d 375 (Mich. Ct. App. 1976), Statev. Card,
413 N.W.2d 577 (Minn. Ct. App. 1987), and Foster & Kleiser v. Baltimore County, 470 A.2d
1322 (Md. Ct. Spec. App. 1984).

119. City of Muskegon isandogousto the casesub judice. There, thelease contained atermination
provison inthe event of eminent domain. 239 N.\W.2d at 378. Thelease ds0 dated: “Nothing herein

shdl be congtrued to prevent Lessee from pursLing its separate remedy againg the involved condemnor

3A hillboard in a very good location would certainly have a higher market value than the same
billboard in a poor location. We do not mean to imply that Eller asserted that the location of the Sgns
increased the market value of itsSgns. Indeed, in this apped, Eller offers no evidence of any kind of
any such marketable feature which would cause amarket vauation to be relevant. We raisethisissue
only to demondrate the futility in adopting Eller’s postion.
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for thevaue of Lesee sinteres, lossor damege” 1d. Asin the case aub judice, there wasno ambiguity
regarding the termination of the lease by condemnation. However, the lessee argued that it resarved a
separate remedy againg the condemnor and therefore reserved its right to share in the condemnation

award. 1d. Thecourt conduded:

When read together with the provison terminating the lease upon condemnation and
waving the lessee’ s right to participate in the award, the lessee’ s separate remedy’ can
only refer to adam gpart from that derived from the leasehold interest in the condemned
premises The separate remedy of the lessee could be a claim for the
decreased value of the severed trade fixtures.

Id. (emphesisadded).

120. InCard, the lease terminated by its own terms upon the sde of theland. Card, 413 N.W.2d a
580. The date purchased the property, and the billboard company argued it was entitled to just
compensdtion of its billboard Sgnsructures. | d. The court Sated: “ A lessee may contract away itsrights
to damagesin the event the property is acquired by eminent domain.” |1 d. a 579. Furthermore, “Leases
may aso contain broader provisons for termination upon the hgppening of apaticular evet.” 1d. The
court conduded the company was entitled to rel ocation cogts; however, “itsright to recelve compensation
in eminent domain ceased when the Sate directly purchasad the property.” 1d. InCard, the billboard
company’ s lease terminated when the property was sold. In the case sub judice, Eller contracted away
some of itsrights to compensation in the event of eminent domain.

21. InFoster & Kleiser, the court rgected the billboard company’ sargument thet it was entitled to
compensdtion for the Sgn Sructures because the Sgnsremained on the property after the county acquired

aninteres inthe property. Foster & Kleiser, 470 A.2d a 1326. Maryland' s compensation datuteis



very dmilar to Miss. Code Ann. §43-37-11. See 470 A.2d a 1323. However, the company was not

entitled to compensation for the billboard sructure because the lease terminated.

22. Eventhough Foster & Kleiser and Card both deat with the purchase of property and not

condemnation, both contained termination provisons which were invoked and the courts concluded thet

no compensationwasdue. Inthecaseaub judice, both leases contained termination provisonsintheevent

of eminent domain; and therefore, the leases terminated by their ownterms. AsinCity of Muskegon,

Bller agreed it was nat entitied to any of the condemnation award of the lessor and therefore, the only

compensation to which Eller is entitled is the vaue of the Sgn dructure; thet is, the cost new, less

depreciation.

123.  Hlerhadnolesseholdinterest becauseitsleasestermineted.* Eller hed three billboardswhich were

taken, and for which just compensation isdue. That compensation can only be caculated using the cost

andyds which will provide Eller with the new cogt of itsSgns, less deprediaion.

24.  For these reasons, we find thet the trid court properly granted the partial summeary judgment.
Summary Judgment.

125. Having prevailed onits motion for partid summeary judgment, MTC filed aMation for Summary

Judgment in the Prudentid metter, pointing out thet the parties hed entered into and filed adtipulation thet

the cost new, less depreciation, for the billboard on the property was $57,700.00, and thet it was entitled

to judgment asametter of lav. MTC filed agmilar mation in the Entergy matter. Thetria court granted

“Eller did have aleasehold interest from the date of vauation (filing of the Complaints), which
occurred in early March, 2000, until the date of possession (date of payment), which occurred on
August 1, 2000. However, as discussed infra, Eller suffered no loss because it continued to use the
property during this period of time.
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bothMTC' smoationsfor summary judgment, awarding Eller $57,700.00, for each of the three billboards.
Wefind thet the trid judge was correct in granting the mations for summeary judgmett.
126. Having determined the issue of vauetion of the hillboards, we now turn to the issue of whether
MTC condemned any compenseble tenancy beonging to Eller.

Tenancy.
127. The Energy Lease provided that: “The term of this Lease (the “Term”) shdl be for 5 years, to
commence October 1, 1994 (hereingfter cdled the* Commencement Date’). The Term of thisLesseshdl
end on Augugt 31, 1999, (the“Expiration Date’) and TENANT shdl have no right to possesson of any
portion of the Premises efter the Expiraion Date” Paragrgph 15 of the Energy Lease Sated thet if Eller
remans in possesson of the premises after the expiration of the lease, Eller becomes a month-to-month
tenant and such tenancy may be terminated upon thirty (30) days prior written notice. This languege is
dear, unambiguous and enforceeble. Eller was amonth-to-month tenant under the Energy lease, and had
aleaschold interest & the time MTC filed its complaint, which continued until the expiration of the 30-day
notice period.
128. ThePrudentid Leaseprovided that: “ Theterm of thelease shdl commence Novemnber 1, 1997 and
expire October 31, 2007.” Pursuant to this provison, Eller did have a leasshold interest under the
Prudentid Lesse a thetime M TC filed the complaint on March 7, 2000. Thisleasehold interest continued
until the physicd taking which occurred on Augudt 1, 2000. Bller daimsit is entitled to compensation for
thisperiod of time. Wewill briefly addressthisissue

Value of the Tenancy.
129. Hler iscorrect thet it is entitled to just compensation for the vaue of its leaseholds which were

takenby condemnation. However, Eller remained in possession of the propertiesduring the periodsof time

11



inquegtion. Thus Eller logt nothing. Having logt nothing, Eller’ sargument that it should, neverthdess, be
compensated, is unpersuasve.
CONCLUSION
130.  For thesereasons, we dfirm thetrid court’ sjudgments.
81. AFFIRMED.

SMITH, CJ.,, WALLER AND COBB, P.JJ., EASLEY, CARLSON AND
RANDOLPH, JJ., CONCUR. DIAZ AND GRAVES, JJ., NOT PARTICIPATING.
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